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sum contract shall provide for the pay-
ment of a specified amount. A cost plus
contract shall provide for the payment
of the contractor’s actual cost of com-
pliance with the requirements of the
contract, plus such allowances for
overhead and profit as may be approved
by the Commissioner and shall provide
that the total cost under the contract
shall not exceed the upset price as ap-
proved by the Commissioner.

(2) If agreed to by the general con-
tractor and borrower, a lump sum form
of contract between the borrower and
the general contractor may be used un-
less the Commissioner determines that
a cost plus contract with a maximum
upset price is necessary to protect the
interest of the borrower or the Com-
missioner.

(b) When the principal amount of the
loan is over $100,000, the form of con-
tract between the borrower and the
contractor shall be in accordance with
the following:

(1) Lump sum contract. If the Commis-
sioner determines that there is no iden-
tity of interest between the borrower
or any of the officers, directors or
stockholders of the borrower and the
contractor, there may be used a lump
sum contract providing for payment of
the specified amount.

(2) Cost plus fixed fee contract. (i) If
the Commissioner determines that
there is any identity of interest (finan-
cial or otherwise) between the bor-
rower, its officers, directors or stock-
holders and the contractor, the form of
contract shall provide for payment of
the actual cost of construction not to
exceed an upset price and may provide
for payment of a fixed fee not exceed-
ing a reasonable allowance as estab-
lished by the Commissioner in accord-
ance with customary practices in the
area.

(i) In any case where the borrower is
a nonprofit entity, a cost plus fixed fee
contract shall be used unless it is es-
tablished to the Commissioner’s satis-
faction that such form of contract is
not required to protect his/her inter-
ests and the interests of the borrower,
in which case, a lump sum form of con-
tract may be used.
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§241.610 Assurance of completion.

(a) The borrower shall furnish assur-
ance of completion of the project in the
following minimum forms and
amounts:

(1) Where the estimated cost of con-
struction of the improvements is
$500,000 or less, the borrower shall fur-
nish assurance of completion of the
project in the form of a personal in-
demnity agreement executed by the
principal officers, directors, stock-
holders, or partners of the entity act-
ing as general contractor.

(2) Where the estimated cost of con-
struction of the improvements is more
than $500,000 or where such cost is less
than $500,000 and a personal indemnity
agreement is not executed, the assur-
ance shall be in the form of corporate
surety bonds for payment and perform-
ance, each in the minimum amount of
25 percent of the construction contract,
or a completion assurance agreement
secured by a cash deposit in the min-
imum amount of 15 percent of the
amount of the construction contract.

(3) All types of assurance of comple-
tion shall be on forms approved by the
Commissioner. Any surety company
executing a bond and any party exe-
cuting a personal indemnity agreement
must be satisfactory to the Commis-
sioner.

(4) A mortgagee may prescribe more
stringent requirements for assurance of
completion than the minimum require-
ments of this section.

(b) The lender may accept, in lieu of
a cash deposit required by paragraph
(a) of this section, an unconditional ir-
revocable letter of credit issued to the
lender by a banking institution. In the
event a demand under the letter of
credit is not immediately met, the
lender shall forthwith provide cash
equivalent to the undrawn balance
thereunder.

§241.615 Certification of cost require-
ments.

(a) Certification agreement. The lender
shall submit with the application an
agreement on a form prescribed by the
Commissioner and executed by the bor-
rower and the lender.

(b) Certificate and adjustment. No loan
shall be insured unless:
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(1) A certification of actual cost is
made by the contractor in cases in
which a cost plus form of contract is
used; and

(2) The amount of the loan is ad-
justed to reflect the actual cost to the
borrower of the improvements when ei-
ther a cost plus or lump sum form or
contract is used.

(c) Cost computation. The term actual
cost of the improvements shall mean the
cost to the borrower of the improve-
ments, after deducting the amount of
any kickbacks, rebates or trade dis-
count received in connection with the
improvements, and including the
amounts paid under any contract for
the improvements, labor, materials,
and for any other items of expenses ap-
proved by the Commissioner.

(d) Statement of facts. Any agreement,
undertaking, statement or certifi-
cation required in connection with cost
certification shall specifically state
that it has been made, presented and
delivered for the purpose of influencing
an official action of the Commissioner
and may be relied upon as a true state-
ment of the facts contained therein.

(e) Incontestability. Upon the Commis-
sioner’s approval of the cost certifi-
cation, such certification shall be final
and incontestable except for fraud or
material misrepresentation on the part
of the borrower.

(f) Records. The borrower shall keep
and maintain adequate records of all
costs of any construction improve-
ments or other cost items not rep-
resenting work under the general con-
tract and shall require the contractor
to keep similar records and, upon re-
quest by the Commissioner, both shall
make available for examination such
records, including any collateral agree-
ments.

(g) Certificate of public accountant.
Where required by the Commissioner,
each certificate of actual cost shall be
supported by a certificate as to accu-
racy by an independent Certified Pub-
lic Accountant or independent public
accountant licensed by a regulatory
authority of a State or other political
subdivision of the United States on or
prior to December 31, 1970, which shall
include a statement that the accounts,
records and supporting documents have
been examined in accordance with gen-

§241.635

erally accepted auditing standards to
the extent deemed necessary to verify
the actual costs.

ELIGIBLE BORROWERS

§241.625 Eligible borrowers.

In order to be eligible as a borrower
under this subpart, the applicant shall
be a profit, limited distribution, non-
profit, or cooperative owner of a multi-
family housing project which is not
covered by a mortgage insured or held
by the Secretary and which the Com-
missioner has determined to be an ac-
ceptable risk in that energy conserva-
tion or solar energy benefits to be de-
rived outweigh the risks of possible
loss of the Federal Government.

§241.626 Disclosure and verification of
Social Security and Employer Iden-
tification Numbers.

To be eligible for loan insurance
under this subpart, the borrower must
meet the requirements for the disclo-
sure and verification of Social Security
and Employer ldentification Numbers,
as provided by part 200, subpart U, of
this chapter.

(Approved by the Office of Management and
Budget under control number 2502-0118)

[54 FR 39696, Sept. 27, 1989]
SPECIAL REQUIREMENTS

§241.630 Maximum insurance against
loss.

A loan insured under this subpart
shall be insured for 90 percent of any
loss incurred by the person holding the
note for the loan.

§241.635 Regulatory agreement.

Any borrower obligated on the note
for any loan insured under this subpart
shall be regulated or restricted in a
manner and on a form prescribed by
the Secretary as to rents or sales,
charges, capital structure, rate of re-
turn and methods of operation of the
multifamily project to such an extent
and in such manner as to provide rea-
sonable rental to tenants and a reason-
able return on the investment until the
termination of all obligations of the
Secretary under the contract of insur-
ance.

355



